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1. PUBLIC COMMENT SOUGHT
The Minister for Fisheries has the power to issue aquaculture leases under Section 97 of the
Fish Resources Management Act 1994, although to date none have been issued. With the
intention that the Minister will enter into such aquaculture leases, relevant management
arrangements have been drafted under which lease applications would be assessed, and
leases managed. To that end the following papers have been prepared which are released
for comment:
1. Fisheries Management Paper No 215. Draft Policy on the Granting, Renewal and
Regulation of Aquaculture Leases in Western Australia. A Discussion Paper.
2. Fisheries Management Paper No. 216. Proposed Fees and Charges for Section 97
Aquaculture Leases: A Discussion Paper.
3. Draft Section 97 Aquaculture Lease Application Forms
Copies of these papers are available on the Department of Fisheries’ website at
www.fish.wa.gov.au
If you require a copy of the documents, please contact Ms Liz Findlater on 9482 7333.
Public submissions close on these papers on Tuesday 27 June 2006 (one month from
release) and should be sent to:
Pearling and Aquaculture Program
Department of Fisheries WA Locked Bag 39
Cloisters Square Post Office
PERTH WA 6860
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FISHERIES MANAGEMENT PAPER
DRAFT POLICY ON THE GRANTING, RENEWAL AND REGULATION OF
SECTION 97 AQUACULTURE LEASES IN WESTERN AUSTRALIA
Issued Pursuant to Section 246 of the Fish Resources Management Act 1994
2. INTRODUCTION
The Western Australian Government is committed to the development of aquaculture within
a framework of ecological sustainability. Consistent with this commitment is the need to
ensure that economic returns to the State through aquaculture production are maximised,
while minimising any adverse social and ecological impacts of aquaculture development.
A responsibly managed and sustainable aquaculture industry in Western Australia is
achievable if the community, industry and Government have a common understanding of
the requirements of the aquaculture industry and the administrative processes involved in
the assessment of aquaculture applications.
Currently aquaculturists occupy and undertake aquaculture activities by annual licence
issued under Sections 92 and 93 of the Fish Resources Management Act 1994 (FRMA).
Aquaculture licences have an annual right of renewal, subject to compliance with the
conditions of authorisation.
Section 97 of the FRMA provides the Minister for Fisheries with the power to grant, renew
or refuse applications for aquaculture leases over two types of areas:
(1) coastal waters of Western Australia; and
(2) an area of land and waters vested in the Minister for that purpose.
More detail on the areas in which aquaculture leases can be granted is provided in Section
4.
Aquaculture leases provide a form of statutory tenure in relation to a site from which
licensed aquaculture activities may be undertaken.
The Executive Director of the Department of Fisheries has the function of the assessment
of, and the making of recommendations on applications to the Minister for Fisheries for
aquaculture leases in respect of an area of land or water vested in the Minister for that
purpose, or an area of coastal waters under Section 97 of the FRMA.
Industry bodies have been consulted during the process of developing this draft policy, with
the intention that they have input into identifying the factors that may be considered by the
Minister for Fisheries and are aware of the issues which are being directed to the Minister’s
decision making in relation to their interests.
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The groups consulted in the initial formulation of this draft policy included relevant
Government Departments, the Aquaculture Development Council and the Aquaculture
Council of Western Australia.
3. ROLE OF THIS POLICY
This draft policy will set out matters that the Minister responsible for the administration of
the Act considers to be of importance in respect of the performance by the Executive
Director of this function under the Act.
The final policy produced in relation to leases will provide guidance to the Executive
Director and provide a level of certainty and transparency for the industry in relation to the
formal processes that are followed in arriving at a decision in these matters.
Matters in this policy are not intended to limit in any way the exercise of statutory
discretion in a particular case; the policy provide principles.
In formulating
recommendations, the Executive Director will exercise discretion based on the merits of
each individual case, and may take into account matters not set out in the policy.
Furthermore, it is acknowledged that if the matters contained in the policy are inconsistent
with a provision of the Act, the Act prevails.
3.1

Objectives of this Policy

The final policy on this matter is intended to assist applicants in the development of
applications, and the Executive Director in the consideration of applications, for aquaculture
leases under Section 97 of the FRMA.
The policy will indicate to the Executive Director, the aquaculture industry and the
community what the Minister considers to be of importance in the assessment, and
consultation procedure to be followed, when considering applications for aquaculture leases
in respect of an area of land or water vested in the Minister for Fisheries for that purpose, or
in the coastal waters of Western Australia and in formulating recommendations in relation
to those applications.
The Minister will expect the Executive Director to provide advice and recommendations in
relation to applications to grant an aquaculture lease as well as applications to renew an
aquaculture lease. If the Executive Director recommends the grant or renewal of an
aquaculture lease, the Minister will also expect the Executive Director to recommend terms
(including period of the lease), covenants and conditions to be imposed by the Minister on
the aquaculture lease.
The Minister will consider the Executive Director’s
recommendations however the Minister retains discretion to accept or refuse any
application for grant or renewal of a lease and to impose any term, condition or covenant on
a lease.
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4. THE NATURE OF A SECTION 97 AQUACULTURE LEASE
4.1

Differences between a Licence and a Lease

The difference between aquaculture leases and aquaculture licences should be noted.
An aquaculture lease provides the lessee with security in the form of statutory tenure (to
conduct the specific aquaculture activities) in respect of the land or waters that are the
subject of the lease. It provides a non-exclusive right to occupy or use the site for the
purposes of aquaculture. Aquaculture leases are site specific. On the other hand, an
aquaculture licence authorises the specific aquaculture activity and is also site specific.
An aquaculture licence is currently issued for a period of 12 months under Section 92 of the
FRMA. Under Section 94, if a person applies to the Executive Director for the renewal of
an aquaculture licence, the Executive Director must renew the licence, subject to there
being no breach of licence conditions.
Unless the applicant indicates otherwise in the application, a lease granted under Section 97
of the FRMA will vest in the lessee 1. The exclusive right during the currency of the aquaculture lease to keep, breed, hatch
and culture within the leased area the species of fish that are specified in the lease; and
2. The ownership of all fish within the leased area that are kept, bred, hatched or cultured
under the lease.
4.2

Relationship between a Licence and a Lease

The FRMA does not specifically require that the licence holder and leaseholder with respect
to one area of water be the same entity. Thus, there is nothing in the FRMA that would
prohibit the processing of an aquaculture lease application by one entity, accompanied by a
licence application by another entity, so long as both parties were agreeable and the
activities and species etc were consistent. There is also nothing in the FRMA to prohibit the
processing of an application for an aquaculture lease over an area that is currently the
subject of an aquaculture licence, made by an entity other than the licensee so long as the
licensee has endorsed the application.
It should be noted however that the current structure of the FRMA provides some
complexities that may make arrangements where the lessee and licensee are not the same
entity problematic and/or undesirable for the licence and/or leaseholder. For example,
under Section 97 of the FRMA the leaseholder owns all the fish within the leased area that
are kept, bred, hatched or cultured under the lease, and the lease provides the leaseholder
the exclusive right to keep, breed, hatch and culture fish within the leased area.
Furthermore, under Section 99, if the lease is cancelled or not renewed then the associated
licence is, by virtue of that section, cancelled, and vice versa.
It is the Minister’s preference that lease applications for new areas are accompanied with
competent licence applications in order to facilitate an effective and efficient assessment
process. Also, until amendments are made to the current legislation, it is the Minister’s
preference that a lessee and licensee be the same entities.
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However should, in the interim, parties consider entering into an arrangement where the
lease and licence holders are not the same entity, the Department wishes to express
significant caution given the legal obligations, rights of ownership and points of
accountabilities will be as defined under the FRMA, and not as defined under other
commercial contracts.
These restrictions will be further considered, with a view to providing as much commercial
flexibility while maintaining a clear, appropriate, auditable and accountable compliance
framework, within the FRMA Amendment Bill currently under development.
Section 99 provides that an aquaculture lease does not authorise the use of the lease without
an aquaculture licence. As such, the use of an aquaculture lease cannot occur until a licence
has been obtained. An aquaculture lease can be granted independent of an aquaculture
licence, however this will be strictly conditioned to require that a licence is obtained over
the site, and the site is being operated within defined timeframes.
Applicants and lessees should also be aware that the effect of this provision of the FRMA is
that other users (for example, recreational fishers) may have access to, and undertake lawful
activities in the leased area, provided always that such other use does not interfere with
those rights of the lessee (described in section 97 FRMA).
5. AREAS IN WHICH A SECTION 97 LEASE CAN BE GRANTED
Relevance of the Land Administrative Act 1997
Mention should also be made of the Land Administration Act 1997 (LAA). The LAA is the
State’s legislation providing for the disposal and management of Crown land. The LAA
replaces the Land Act 1933 and sections of some other Acts. The LAA commenced
operation on 30 March 1998 and is administered by the Minister for Lands with assistance
of the Department of Planning and Infrastructure. The primary objectives of the LAA are to
establish a single modern Act for the administration of the Crown estate and to have a
comprehensive register of all interests in Crown land (apart from mining and petroleum
interests) under the Torrens system as provided by the Transfer of Land Act 1893.
Under the LAA the definition of Crown land has been widened and includes all land except
alienated (freehold) land. “Land” under the LAA now includes all marine and other waters
within the limits of the State and all coastal waters of the State i.e. out to three nautical
miles. The LAA was not intended to interfere with other State Acts such as the FRMA and
the specific operational responsibilities in relation to Crown waters. As a result, the Minister
for Fisheries may grant aquaculture leases – which are not ‘interests-in-land’ within the
meaning of the LAA - in accordance with the Minister’s leasing powers in the FRMA (refer
below) and – by arrangement - subject to a Memorandum of Understanding between the
Department of Fisheries and the Department of Planning and Infrastructure and the relevant
provisions of the LAA.
In all other instances, applications for aquaculture leases over unalienated Crown land will
be subject to separate Department of Planning and Infrastructure processes. In such cases,
to assist in industry development, the Department will seek, wherever possible and
appropriate, for land and waters selected by an applicant as an aquaculture site to be vested
8
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in the Minister for Fisheries as a Reserve for aquaculture purposes. This would result in the
Minister for Fisheries being empowered to grant an aquaculture lease over the desired site.
Coastal waters vs Lands and Waters Vested in the Minister
Section 97 aquaculture leases may be granted by the Minister for Fisheries only in respect
of “an area of land and waters vested in the Minister for that purpose or an area of coastal
waters”.
Land and waters may be vested in the Minister for Fisheries in a number of ways.
Section 97 of the FRMA is principally addressing the situation where the Minister for Lands
places the care control and management of Crown land that is set aside as a reserve for
aquaculture (and possibly other) purposes in the Minister for Fisheries. An example of such
“vesting” is the Land Management Order for the Abrolhos Islands Reserve made by the
Minister for Lands in favour of the Minister for Fisheries under section 46 of the Land
Administration Act 1997 (LAA). That Land Management Order is in the process of being
amended to specifically include aquaculture as a purpose.
Land and waters that are presently placed with a Port Authority pursuant to the Port
Authorities Act 1999 (PAA) may become vested in the Minister for Fisheries by a lease
granted by the relevant Port Authority under the PAA for the purpose of the Minister
granting leases for aquaculture under section 97 of the FRMA. In taking a lease from the
Port Authority the Minister for Fisheries would be exercising his power under section 101A
of the FRMA to take a lease for the purposes of that section.
Land and waters may be vested in the Minister for Fisheries under a lease of freehold land,
again for the purposes of section 101A of the FRMA and the purpose of granting leases for
aquaculture under section 97 of the FRMA. However it is considered that such lease would
be unusual as the aquaculturist could be expected to make their own lease arrangements
with the landowner or otherwise acquire the land.
The FRMA defines “coastal waters” by reference to the Commonwealth Fisheries
Management Act 1991 (FMA). Applying section 5(1) of the FMA the coastal waters of
Western Australia are:
(a)

the part or parts of the territorial sea of Australia that are:
(i) within 3 nautical miles of the baseline by reference to which the territorial limits
of Australia are defined for the purposes of international law; and
(ii) adjacent to Western Australia and

(b)

any marine or tidal waters that are on the landward side of that baseline and are
adjacent to Western Australia but are not within the limits of Western Australia.

The case of New South Wales v Commonwealth (Seas and Submerged Lands Case) (1975)
135 CLR 337 established that the sea boundary of the former Australian colonies ended at
the low water mark except for bays, gulfs and other indentations within the limits of a State
as at the date of Federation.
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As a result of the LAA giving effect to the agreement between the States and
Commonwealth that the States have sovereignty over coastal waters, there is now potential
for overlap in the jurisdiction of the Minister for Fisheries and the Minister for Lands to
grant interests in coastal waters.
Under the LAA “land” is defined in Section 3 as:
(a)
(b)
(c)
(d)

all land within the limits of the State;
all marine and other waters within the limits of the State;
all coastal waters of the State as defined by section 3(1) of the Coastal Waters
(State Powers) Act 1980 of the Commonwealth; and
the sea-bed and subsoil beneath, and all islands and structures within, the
waters referred to in paragraphs (b) and (c).

Section 5(1) of the FMA is in similar terms to section 3(1) of the Coastal Waters (State
Powers) Act 1980.
“Crown land” is defined in Section 3 of the LAA, subject to certain provisions that are not
relevant here, to mean all land except alienated land, (alienated land being land held in
freehold).
Crown land therefore includes coastal waters and is administered by the Minister for Lands
with the assistance of the Department of Planning and Infrastructure (DPI).
Interests in Crown land may be registered under the provisions of Part 111A and B of the
Transfer of Land Act 1893 (TLA). “Interest” has a defined meaning under the LAA that
presently excludes the aquaculture leases to be granted by the Minister for Fisheries under
section 97 of the FRMA. However there will be nothing to prevent an aquaculture lease
being recorded on the government’s Shared Land Information Platform (SLIP) managed by
the Department of Land Information (DLI) to enable people to search SLIP to see what
“interests” in the broader sense are recorded in relation to the coastal waters.
The LAA, being a later Act in time to the FRMA, could have restricted or revoked the
Minister for Fisheries’ power to grant an aquaculture lease under Section 97 of the FRMA.
However the LAA does not have that effect. The Department of Fisheries and DPI operate
under a Memorandum of Understanding to ensure that competing interests are not created in
coastal waters.
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6. LEGISLATIVE FRAMEWORK FOR AQUACULTURE LEASES
Part 8 of the FRMA provides the legal and administrative framework for the Minister and
the Department of Fisheries to manage aquaculture in Western Australia. This section of
the policy provides the details of the legislation relevant to the grant and management of
leases. The following sections provide the policy framework around the application of the
FRMA provisions.
Granting and Renewal of a Lease
Section 97 of the FRMA enables the Minister to grant aquaculture leases over land and
waters vested in the Minister for aquaculture purposes, or over an area of coastal waters.
A lease must specify the species of fish authorised to be kept, bred, hatched or cultured
under the lease.
The FRMA states that a lease may be granted subject to such terms, covenants and
conditions as the Minister thinks fit, including the requirement of payment of money to the
Minister. The Act also provides that a lease may be varied in the manner provided in the
lease.
Section 97 (6) provides the Minister with the power to require security to be given for the
observance of any terms, covenants, restrictions or conditions.
Section 99 specifies that an aquaculture lease does not authorise the use of the lease without
an aquaculture licence.
The FRMA provides a lease to be granted for an initial term not exceeding 21 years.
The Minister must publish notice of the grant of an aquaculture lease in the Government
Gazette. There is no right to apply to the State Administrative Tribunal for review of a
decision relating to an aquaculture lease.
A person with an exemption, or not requiring an aquaculture licence, is not eligible to apply
for an aquaculture lease for the conduct of the associated activities.
A lease may be renewed by the Minister.
Grants and renewal of aquaculture leases are subject to provisions relating to marine
conservation reserves established under the Conservation and Land Management Act 1984.
This relates to areas of marine conservation reserves in which aquaculture is not permitted,
and consultative requirements with respect to the Minister for the Environment, and areas of
marine conservation reserves where aquaculture is not prohibited. This matter is explained
in more detail in Section 6.1 of this draft policy.
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Termination and Variation of Leases
Aquaculture lease holders should be aware of the power of the Minister, pursuant to Section
100 of the FRMA, to terminate the aquaculture lease where the lease area (a) Is no longer being used for the purposes for which the lease was granted; or
(b) Is being used for purposes other than the purposes for which the lease was granted.
The lease may also be terminated on any other grounds provided in the lease and in the
manner provided in the lease. Further detail on the application of this provision is provided
in Section 8.2 of this draft policy.
Applicants should also note the provisions of Section 99 of the Act, which, by operation of
law (a) Terminates an aquaculture lease where the subject aquaculture licence has been
cancelled or not renewed; and
(b) Cancels an aquaculture licence where the subject aquaculture lease is terminated or
expires.
In particular, it should be noted that should an aquaculture licence be cancelled or not
renewed (for instance, in the circumstances outlined in Section 143 FRMA), this would
result in the termination of the aquaculture lease. The FRMA provides no discretion to the
Minister or to the Executive Director in this regard. Section 8.2 of this draft policy provides
detail around the administration of these provisions.
Section 97(7) states that a lease may be varied in the manner provided for in the lease.
Section 8.2 of this draft policy provides detail around the administration of this provision.
Section 101 Lease
The Minister can also issue leases under Section 101 of the FRMA however this power is
intended for the issuing of leases with facilities established by the Minister for the purpose
of aquaculture, in particular for aquaculture parks (eg. Broome Tropical Aquaculture Park).
This policy does not apply to the grant of a lease under Section 101 of the FRMA.
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7. ASSESSMENT OF, AND CONSULTATION WITH REGARD TO
APPLICATIONS FOR THE GRANT, RENEWAL OR VARIATION OF AN
AQUACULTURE LEASE
The consultative and assessment process for an application for the grant, renewal or major
variation of an aquaculture lease involves three fundamental steps:
Step 1.
The first step is to determine if the Minister has enough information and the
legislative power to grant a lease relevant to the application.
Step 2.
The second step is to undergo appropriate consultation relevant to the particulars
of the lease application.
Step 3.
The third step is to determine the competency and appropriateness of the
proposed lease subject to a number of prescribed criteria.
7.1

STEP 1: Required Information and Legislative Power

The following criteria will need to be satisfied in order for the Minister to determine it is
possible to assess the lease application for the grant, renewal or variation of a lease.
(1)

The lease application for grant, renewal or variation contains all information
necessary and relevant to the assessment of the lease application.

(2)

The lease application is not for an area within a marine nature reserve; or area of a
marine park from which aquaculture has been excluded; or other reserve in which
aquaculture is not permitted.

(3)

If the application area is within an area of a marine park other than one from which
aquaculture is excluded, or a marine management area, the Minister responsible for
the administration of the Conservation and Land Management Act 1984 (CALM
Act), has, or is willing to consider, the approval of the lease.

(4)

Satisfy one of the following:
1.

the proposed lease area is within Western Australia coastal waters; or

2.

the proposed lease area is it within an area that is vested in the Minister for
Fisheries for aquaculture purposes; or

3.

the proposed lease area is within an area that is not coastal water and vested in
the Minister for Fisheries for aquaculture purposes, however the Minister for
Lands is of a mind, or is willing to consider the vesting of that land or water in
the Minister for Fisheries for aquaculture purposes.

Further information about meeting these criteria is provided below.
7.1.1

The lease application for grant or renewal contains all information necessary and
relevant to the assessment of the lease application.

Lease application forms are required to be completed properly and with all necessary
information prior to the commencement of assessment of an application. The Minister may
refuse to consider an application if the application does not conform with the prescribed
requirements.
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7.1.2

The lease application is not for an area with a marine nature reserve; or area of a
marine park from which aquaculture has been excluded; or other reserve in
which aquaculture is not permitted.

The Acts Amendment (Marine Reserves) Act 1997 provides Western Australia with a threetiered Marine Conservation Reserves system. The three tiers are listed below in order
commencing from highest level of protection:
1. marine nature reserve;
2. marine park; and
3. marine management area.
The management and administration of the Marine Conservation Reserves occurs under the
CALM Act.
A marine nature reserve provides the highest level of protection and permits very few
activities. Marine parks are multi-purpose areas which generally are made up of zones
within which various defined activities will be permitted. Marine management areas are
discussed below.
An aquaculture lease cannot be granted in an area of a marine nature reserve or an area of a
marine park from which aquaculture is excluded. Applications for the grant, renewal or
variations of leases within such areas will not be assessed.
Note also that if an aquaculture licence that is not attached to a lease and is in an area that
subsequently becomes a marine nature reserve or marine park exclusion zone, the licence
can only be renewed for an area outside the marine nature reserve or exclusion zone. In
such circumstances provisions of the Fishing and Related Industries Compensation (Marine
Reserves) Act 1997 relating to compensation may become relevant.
Applicants should contact the Department of Conservation and Land Management (CALM)
to determine if the area of interest is within a Marine Conservation Reserve or a proposed
Marine Conservation Reserve.
7.1.3

If the proposed lease area (or area subject to renewal) is within an area of a
marine park other than one from which aquaculture is excluded, or a marine
management area, the Minister responsible for the administration of the
Conservation and Land Management Act 1984 (CALM Act), has, or is willing to
consider, the approval of the lease.

An applicant who does not hold an aquaculture licence who seeks an aquaculture lease in:
(a)
An area of marine park (other than one from which aquaculture is excluded under
section 13B of the CALM Act) or
(b)
An area of a marine management area;
can only be granted the aquaculture lease by the Minister for Fisheries if the Minister
responsible for the administration of the CALM Act (currently Minister for the
Environment) also approves. Similarly an applicant for an aquaculture licence relating to
the same area will also require the approval of the Minister for the Environment.
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Applications for variations will also been referred to the Minister for the Environment for
approval.
In summary, with the exception of aquaculture leases for existing aquaculture sites, no new
aquaculture licences or aquaculture leases for aquaculture in permissible areas of marine
reserves will be granted or renewed without the approval of the Minister responsible for the
administration of the CALM Act (Minister for the Environment). This requirement results
from sections 92, 98 and 98A of the FRMA.
The Minister for the Environment will be requested to consider the application when the
application is deemed complete, and indicate that he will be willing to consider the
application for approval at the point at which it has been fully assessed under this policy.
As above, applicants should contact CALM to determine if the area of interest is within a
Marine Conservation Reserve or a proposed Marine Conservation Reserve.
7.1.4

The proposed lease area (or area subject to renewal) is within Western Australia
coastal waters

The Minister has the power to grant an aquaculture lease over coastal waters not already set
aside for or being used for other incompatible purposes e.g. mining/petroleum. As such if
the subject area for the grant, renewal or variation is deemed to be coastal waters then this
criteria is satisfied.
7.1.5

The proposed lease area (or area subject to renewal) is within an area that is
vested in the Minister for Fisheries for aquaculture purposes.

The Minister has the power to grant, renew or vary an aquaculture lease over lands or
waters vested in him for the purposes of aquaculture. As such if the subject area is in an
area vested in the Minister for Fisheries for aquaculture purposes then this criteria is
satisfied.
7.1.6

The proposed lease area (or area subject to renewal) is within an area that is not
vested in the Minister for Fisheries for aquaculture purposes, however the
Minister for Lands is of a mind to vest that land or water in the Minister for
Fisheries for aquaculture purposes.

If the proposed lease area is within an area that would need to be vested in the Minister for
Fisheries, it will need to be determined that the Minister for Lands, or other responsible
Minister, has, or is willing to consider the approval of the vesting of that area in the
Minister for Fisheries for the purpose of aquaculture.
In relation to other waters, discussions have commenced with the various Port Authorities
and other relevant agencies to facilitate granting aquaculture leases for existing aquaculture
sites in waters controlled by these agencies.
Port Authority Controlled Waters
The Department of Fisheries will continue to develop proposals for head leases to the
Minister for Fisheries as a way to secure tenure for aquaculture ventures within Port
Authority waters. The Minister for Fisheries may then sub-lease the lease area or portions
15
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of the area to lessees. This arrangement may attract particular fees given the potential need
for upkeep or maintenance of particular aquaculture lease areas.
The Minister for Fisheries will, as deemed necessary, develop proposals for negotiating
head lease agreements with the various Port Authorities, or other relevant agencies, for
existing and future aquaculture sites or other areas.
Applicants should contact the Department of Planning and Infrastructure to determine if the
area of interest is within Port Authority waters.
7.2

STEP 2: Consultation in Relation to the Grant, Renewal and Variation of a
Section 97 Aquaculture Lease

Ministerial Policy Guideline No. 8, ‘Assessment of Applications for Authorisations for
Aquaculture and Pearling in Coastal Waters of Western Australia’ (MPG No.8), specifies
the consultative process required for applications for aquaculture and pearling
authorisations (licences leases) in coastal waters. MPG No.8 will continue to apply in
parallel with this policy, to applications in coastal waters. The exception to this is for lease
applications for areas that are already licensed. In these cases a reduced level of
consultation will be required – as detailed below.
Consultation around applications for variations of leases in coastal waters will also be dealt
with in accordance with MPG No.8. The distinction between minor and major variations
will also be as per the MPG No.8.
The consultation requirement for lease applications that are for areas of ‘lands and waters
vested in the Minister for Fisheries’ is also outlined below.
7.2.1

No licence: lease application for coastal waters

All applications for new aquaculture licences to engage in aquaculture activities in coastal
waters are assessed in accordance with MPG No.8.
Applications for an aquaculture lease in coastal waters over a site that is not already subject
to an aquaculture licence will be assessed in the same manner. This process includes
referring applications to relevant decision-making authorities, other involved agencies and
relevant interest groups. Applications will be advertised for public comment.
Where an application for a lease and a licence are submitted concurrently, separate
applications (for an aquaculture licence and aquaculture lease) will be required, however the
assessment process will also be undertaken concurrently.
Where a lease application is received with no associated aquaculture licence application, the
assessment processes will obviously be undertaken separately. As noted previously, it is the
Minister’s preference that for new proposals, the applications for the lease and the licence
are submitted concurrently.
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7.2.2

No licence: lease application for land or waters vested in the Minister for
Fisheries

Applications for aquaculture leases in land or water (but not coastal water) “vested” in the
Minister for aquaculture purposes will be assessed in the same way as applications for
aquaculture licences relevant to that land or water – that is, the applications will be assessed
by the Department of Fisheries in liaison with relevant Government agencies.
Again, where an application for a lease and a licence are submitted concurrently, separate
applications (for an aquaculture licence and aquaculture lease) will be required, however the
assessment process will also be undertaken concurrently.
Where a lease application is received with no associated aquaculture licence application, the
assessment processes will obviously be undertaken separately. As noted previously, it is the
Minister’s preference that for new proposals, the applications for the lease and the licence
are submitted concurrently.
7.2.3

Currently licensed: lease applications for coastal waters and land/waters vested in
the Minister for Fisheries

All existing aquaculture licensees in coastal waters are authorised by their licence to
conduct aquaculture activities in or over a specific site or sites. Aquaculture licences have
been issued by the Executive Director following assessment of the proposal by relevant
Government agencies (and for sites in coastal waters, since December 1997, a full public
consultation process) especially in relation to the suitability of the proposed site and
potential ecological impact.
In relation to applicants for the grant (and subsequently renewal) of aquaculture leases over
sites relevant to existing aquaculture licences, the consultation requirements will be limited
to:
−
Consultation with any registered interest holders in the relevant site (eg mining or
petroleum interests);
−
Consultation with the Aquaculture Council of Western Australia in relation to whether
the proposed lease is in the better interests of the aquaculture industry;
−
Compliance with notification procedures under the relevant provisions of the Native
Title Act 1993 (Cwth); and
−
Consultative requirements in respect of Marine Conservation Reserves under
Department of Fisheries, CALM and other Environmental legislation.
Note that the review of Ministerial Policy Guideline No.8 will also take account of
recommendations from the recent Aboriginal Fishing Strategy as they are relevant to
consultation around applications for aquaculture authorisations.
The Department of Fisheries will be responsible for the referral and receipt of comment
from these groups but applicants are encouraged to undertake consultation with these
groups prior to the formal process.
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7.2.4

Consultation requirements in relation to lease renewals in coastal waters or lands
vested in the Minister for Fisheries

Applications for lease renewals will be subject to:
−
Consultation with any registered interest holders in the relevant site (eg mining or
petroleum interests);
−
Consultation with the Aquaculture Council of Western Australia in relation to whether
the proposed lease is in the better interests of the aquaculture industry;
−
Compliance with notification procedures under the relevant provisions of the Native
Title Act 1993 (Cwth);
−
Consultative requirements in respect of Marine Conservation Reserves under
Department of Fisheries, CALM and other Environmental legislation;
−
Aquaculture Council of Western Australia;
−
Pearl Producers Association;
−
Conservation Council of Western Australia;
−
Recreational Fishing Advisory Committee; and
−
Western Australian Fishing Industry Council.
7.2.5

Consultation requirements in relation to lease variations in lands vested in the
Minister for Fisheries

All applications for variations will be referred to relevant decision making authorities and
involved agencies which may include by may not be limited to:
- the Department of Planning and Infrastructure
- the relevant Local Government Authority
- the Department of Environment
- the CALM
- the Department of Commerce and Trade
Applications for major variations will also be referred to the following groups for comment:
- the Aquaculture Council of Western Australia;
- the Pearl Producers Association;
- the Conservation Council of Western Australia;
- the Recreational Fishing Advisory Committee; and
- the Western Australian Fishing Industry Council.
7.2.6

Consultation requirements in relation to lease variations in coastal waters

Applications for variations of leases in coastal waters will be dealt with in accordance with
MPG No.8.
7.2.7

Relevance of the consultation process to the assessment of the lease application

The following Section 8 outlines the criteria for assessment of the lease application. The
outcomes of the consultation process will be a key input into the assessment of the lease
application in accordance with the criteria.
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7.3

STEP 3: Assessment Against Criteria

Having ensured that the application for the grant, renewal or variation contains all
reasonable information required to enable a decision, and that the Minister has the
legislative power to grant or renew a lease, assessment of the application will proceed in
accordance with the assessment criteria.
These criteria have been determined by the Minister to be important matters to be
considered by the Executive Director in:
− The performance of the Executive Director’s functions in processing applications for
grant or renewal of aquaculture leases;
− Determining whether to recommend to the Minister to grant or renew an aquaculture
lease; and
− The assessment of related matters (such as recommending terms, conditions and
covenants for imposition by the Minister on the aquaculture lease).
Grant or Renewal
Those matters to be considered by the Executive Director in arriving at the
recommendations to the Minister in relation to the grant and/or renewal of an aquaculture
lease:
(a)

The person applying is a fit and proper person to hold such an aquaculture lease;

(b)

It is in the better interests of the aquaculture industry to grant or renew the
aquaculture lease;

(c)

History and/or demonstrated ability to effectively use the site for aquaculture; and

(d)

The proposed purpose of the lease is unlikely to affect other fish or the aquatic
environment.

Variation
Those matters to be considered by the Executive Director in arriving at the
recommendations to the Minister in relation to an application to vary an aquaculture lease:
(a)

It is in the better interests of the aquaculture industry to vary the aquaculture lease;

(b)

History and/or demonstrated ability to effectively use the site for aquaculture; and

(c)

The proposed variation of the lease is unlikely to affect other fish or the aquatic
environment.
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7.3.1

The person applying is a fit and proper person to hold such an aquaculture lease

The matters considered to be of relevance when determining whether or not a person is ‘fit
and proper’ to hold a lease take into account the technical knowledge, experience and skills,
honesty and ability of the applicant to manage an aquaculture lease.
In addition to these criteria, in the case of a lease application, the Executive Director will
also take into account any previous history of the exercise of the privilege of using the
Crown estate by the applicant and/or the principles of the company where such entity is the
applicant. This will include payment records under other tenancy agreements and a credit
check of the applicant and the officeholders and directors.
The honesty and ability of the lease applicant will be relevant, as will be the ability of the
lease applicant to manage a lease.
Where the applicant is a body corporate the Executive Director may consider the technical
knowledge and skills, ability, honesty and criminal history of the officeholders and directors
of the applicant.
The Minister does not expect that all applicants for the grant or renewal of an aquaculture
lease will personally hold the requisite technical skills or knowledge to conduct the
aquaculture activities, unless that person also holds the licence. In this case, the technical
skills and knowledge of the person will be assessed under the application for the
aquaculture licence.
On a site not currently licensed and where the lease applicant is not intending on operating
the site, the Minister will expect the person to demonstrate that they are capable of
identifying an appropriate entity to apply for a licence to operate the site within prescribed
timeframes (refer to Section 8.3 for more information).
Where the application is for a variation of an existing lease, this criteria will be deemed to
have been satisfied.
7.3.2

It is in the better interests of the aquaculture industry to grant or renew the
aquaculture lease

The Minister for Fisheries needs to be satisfied that the grant or renewal of the relevant
aquaculture lease is in the better interests of the aquaculture industry in Western Australia.
In formulating a recommendation, the Executive Director may, amongst other matters, take
into account the following:
(a) The appropriateness of the species, size of lease, and other relevant factors to the
viability of the proposed purpose;
(b) The impact the grant or renewal may have on other stakeholders with an interest in or
adjacent to the area of land or water;
(c) The social and economic or other industry benefits that can be gained for the
aquaculture industry;
(d) Any potential negative impact to the aquaculture industry that may result;
(e) The cumulative impact that might result from the granting of the lease; and
(f)
Comment from the peak bodies and advisory committees.
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In considering the above in relation to operations that are already licensed or leased, the
Executive Director will take into account any information resulting from the operations of
that authorisation to date.
7.3.3

History and/or demonstrated ability to effectively use the site for aquaculture

Existing Aquaculture Licence Holders
Subject to the provisions of the FRMA and any relevant guidelines, aquaculture licences
issued under the FRMA confer upon licensees an annual statutory right to renew their
licence. Aquaculturists may therefore (generally) expect their licences to be renewed from
year to year by the Executive Director subject to the provisions of the FRMA. The Minister
does not consider it appropriate however to simply allow existing licensees to obtain
aquaculture leases without some review of their performance under their licence on the site
and of their compliance with licence conditions, to determine whether effective use is being
made of the site.
Effective use of the site for aquaculture activities means that the licensee has engaged in the
licensed aquaculture activity in respect of the species nominated in the lease application in a
satisfactory manner, including using the site to its appropriate production capacity.
To enable a determination to be made in respect to this criterion, a review of the applicant’s
performance on the site and/or skills, experience, plans and resources, as may be relevant in
the circumstances, will be conducted.
The Minister foresees that existing aquaculture licensees may be granted an aquaculture
lease over the licence site only if a “performance” review by the Executive Director results
in the Executive Director recommending the grant or renewal of the aquaculture lease.
The performance review should take into account matters such as:
Level of infrastructure development on the site;
Level of production (value and/or quantity) as evidenced on production returns;
Compliance with any development plan submitted to the Department;
Results of any trial or research work on the site;
Compliance with any agreed individual or industry performance standards; and
Compliance with licence conditions.
Applicants for sites that are not currently licensed
In the case of a site at which aquaculture activities have not previously been authorised by
way of aquaculture licence, the applicant will need to demonstrate to the Executive Director
that effective use will be made of the site for aquaculture activities within a reasonable
period.
There are two possible scenarios in relation to this:
The application for a lease, without an associated licence application; and
The application for a lease, with an associated licence application.
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In the case where a licence application has been lodged, the applicant may be the same or a
second entity. Where the lease and licence applicants are not the same entity, written
endorsement of the respective applications must be provided by each.
In either case, an assessment of the applicant’s resources, experience, history and plans, and
the skills held by the applicant personally and by the applicant’s officeholders and key staff,
will be undertaken.
Ultimately the applicant will need to convince the Executive Director that effective use will
be made of the site for aquaculture activities within a reasonable period. This will be linked
to the fit and proper person criterion assessment.
The lease will be conditioned with performance criteria (refer to above). Where a lease
application is not accompanying the licence application, any resultant lease will be
conditioned with timeframes by which a licence application must be made and subsequent
operations commenced. As guidance, the Minister expects that a licence application will be
received within 12 months, and that operations will have commenced within 28 months.
The Department of Fisheries has commenced the development of a paper outlining
expectations around performance on aquaculture licence and lease sites. This paper will be
the subject of future consultation with industry and other stakeholders and will ultimately
provide a clear framework around the requirements to meet the above test.
7.3.4

The proposed purpose of the lease is unlikely to affect the fish or the aquatic
environment

The assessment of an application for an aquaculture licence will consider the environmental
sustainability of the proposed activity, in particular that the activities conducted under the
licence are unlikely to adversely affect other fish or the aquatic environment.
Where a lease application precedes a licence application, the assessment of the activity itself
cannot be assessed prior to the grant of the lease. It is appropriate however to undertake an
assessment of the purpose of the proposed aquaculture lease relative to the proposed site
and issues that might be relevant to the aquaculture of the nominated species at that site.
This is to ensure that a lease is not granted for the aquaculture of a nominated species for
which an aquaculture licence would not be granted on environmental grounds.
This assessment will involve consideration of the proposed purpose, the proposed lease
location and the receipt of advice from other relevant parties.
Details around environmental management of the site will be deferred to the licence
assessment process and will be contained in the aquaculture licence.
Where a lease application is for an existing licensed site, the licence application process will
have already resolved these issues, and as such this criterion will be deemed to have been
addressed.
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8. RECOMMENDATIONS TO THE MINISTER
On completion of an assessment of an application for the grant or renewal of an aquaculture
lease – taking into account the matters of importance as determined by the Minister and
outlined above – the Executive Director will prepare a ‘Statement of Reasons for the
consideration of the Minister for Fisheries’. The Statement of Reasons will include a
recommendation to either grant or refuse to grant a lease (and associated licence where
relevant). Where the Statement of Reason recommends the approval of the lease
application, it will also contain recommended conditions of the lease. The Executive
Director will prepare a proposed Deed of Lease (Deed) to be forwarded to the Minister
along with the Statement of Reasons. In the situation where both an aquaculture licence and
lease are being applied for, the Statement of Reasons for the licence and lease will be
prepared and progressed concurrently.
A draft aquaculture lease Deed has been prepared and will be used as the template for all
Deeds, bearing in mind that site specific, and other lease specific terms, conditions and
covenants will also be included as necessary.
The Statement of Reasons and proposed Deed will be referred to the applicant advising that
it will be referred to the Minister 10 days from the time of forwarding unless:
the applicant advises that it can be forwarded immediately, or
the applicant wishes to submit a comment or response to the Statement of Reasons.
This process will give applicants an opportunity to respond where the determination is
proposed to be negative, and where the applicant disagrees with the proposed conditions.
The Executive Director will consider any submission made and where the Executive
Director does not adopt the comments made by the applicant, the applicant’s submission
will be provided to the Minister with the Statement of Reasons.
The Minister for Fisheries will attempt to make a determination on the application for lease
within 28 days of the Statement of Reasons being received from the Executive Director.
Where matters are likely to prevent the timeframe being met, the Minister will notify the
applicant of an alternative timeframe.
As soon as possible after the Minister for Fisheries has advised the Executive Director of
the Minister’s decision on an application, the Executive Director should provide advice to
the applicant.
The Executive Director is to advertise the grant of an aquaculture lease (and associated
licence as appropriate) in accordance with Section 97 of the FRMA.
The lease will be referred to the Stamp Office where the deed is required to be lodged with
a duty in respect of the deed, currently $20.00, to be paid by the lessee.
In accordance with Ministerial Policy Guideline No 8, the Executive Director is to provide
all persons or bodies who made a submission or submissions on an application for an
aquaculture lease with notice of the Minister’s decision.
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9. OTHER MANAGEMENT GUIDELINES
9.1

Duration of Leases and Renewal

Section 97(4) of the FRMA empowers the Minister to grant aquaculture leases for periods
of up to 21 years and provides for aquaculture leases to be renewed from time to time for
periods not exceeding 21 years. This does not mean that applicants for leases will be
automatically granted aquaculture leases for 21 years.
Initial aquaculture lease grants for new aquaculture developments may be of a shorter term
than 21 years with rights of renewal for longer term leases tied to initial performance
criteria being met. In general, the following schedule of lease terms will be adopted:
Initial term of 5 years;
A Renewal of 21 years;
A further renewal of 21 years.
Having said this, the recommended duration of the term of the lease should consider sitespecific matters, including such things as:
comments arising from Ministerial Policy Guideline No. 8; and
the site’s situation in a Marine Conservation Reserve or a proposed Marine
Conservation Reserve.
Furthermore terms under which land and water are vested in the Minister may preclude an
option to renew.
The lessor can apply to the Minister to renew the lease no more than 24 months and no less
than 6 months prior to the expiry of the term.
9.2

Grounds and Process for Termination or Variation of a Lease

Aquaculture leases may be issued for periods of up to 21 years. This is a substantial period
of time during which issues may arise that were not envisaged at the time the aquaculture
lease was granted. This may mean that the terms of the aquaculture lease will need to be
varied before the aquaculture lease expires.
Section 97(7) of the FRMA provides that an aquaculture lease may be varied in the manner
provided in the aquaculture lease. Section 100 states that a lease may be terminated on any
other grounds provided in the lease and in the manner provided in the lease.
It is therefore proposed that all aquaculture leases contain a provision that will enable the
terms of the aquaculture lease to be varied (by either the Minister or the lessee), and a
provision that will enable the lease to be terminated, on the basis that certain grounds have
been met.
Administrative guidelines around these terms are set out below:
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Lease Variation
A lease variation may be proposed by the lessee or by the Minister. Consultation around
lease variations will be undertaken in accordance with Ministerial Policy Guideline No. 8
for all Section 97 aquaculture leases in coastal waters, and in accordance with Section 6.2.5
for lease in areas vested in the Minister for Fisheries.
Case specific grounds may be negotiated for particular leases however, in general the
following will be grounds to vary a lease:
If (under Section 100 (2)) it has been determined that significant and irreparable
environmental damage may occur as a result of the aquaculture operations associated
with the lease if a variation does not occur; and
If (under Section 100 (2)) both parties agree to vary the lease in a defined manner.
If the Minister proposes to vary the aquaculture lease the following process is to be
followed:
(a) The lessee will be advised by notice in writing of the proposed variation. The lessee
will then have 21 days to lodge written comment about the Minister’s proposal. The
Minister will take into account any comment made by the lessee before deciding
whether to proceed with the proposal to vary the terms of the lease.
(b) If the lessee wishes to vary the aquaculture lease, then the lessee must make
application in writing to the Minister. The aquaculture lessee may be required to
provide further information to enable the Minister to decide whether to agree to the
variation. The aquaculture lessee may also be required to pay a fee.
(c) The Minister may publish all variations to leases in the Government Gazette.
Lease Termination
Case specific grounds may be negotiated for particular leases however, in general the
following will be grounds to terminate a lease:
If (under Section 99 of the FRMA) the associate licence has been cancelled or not
renewed; or
If (under Section 100 (1a)) the lease is no longer being used for the purposes for
which the lease was granted; or
If (under Section 100 (1b)) the lease is being used for purposes other than the
purposes for which the lease was granted; or
If (under Section 100 (2)) any of the terms, conditions, covenants or obligations of the
lease have been breached; or
If (under Section 100 (2)) it has been determined that significant and irreparable
environmental damage has or will occur as a result of the aquaculture operations
associated with the lease; or
If an insolvency event occurs in respect of the Lessee; or
The Guarantee or the indemnity requirements ceases to be fully enforceable against
the Guarantor; or
If the Guarantor is an individual, if the Guarantor dies, is declared insane or is
declared bankrupt;
The occurrence of any other Event of Default as defined in the Deed.
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If the Minister proposes to terminate the aquaculture lease, the lessee will be advised by
notice in writing of the proposed termination. The lessee will have 21 days to lodge written
comment about the Minister’s proposal and show cause in relation to why the Minister
should not terminate the lease. The Minister will take into account any comment made by
the lessee before deciding whether to proceed with the proposal to terminate the lease.
Industry parties are again reminded of the consequences of Section 99 of the FRMA, that
the cancellation or non-renewal of a lease or licence will result in the termination of its
associated authorisations. Where a licence or lease is not being renewed, the Department of
Fisheries will notify any second entity.
9.3

Marking of Lease Boundaries

Ensuring that lease boundaries are clearly marked for day and night navigation is essential
for the safety of other users of the waters, and also provides additional protection by
reducing the possibility of damage to floats, lines, markers etc. by unwary boaters.
The necessity of the markers and lights is relevant where infrastructure is deployed and/or
activities are being undertaken on the site, and which therefore creates navigational hazards.
The leaseholder will be held responsible for the good order of the site in all regards
including the appropriate deployment and maintenance of marking and lighting equipment.
The lease deed will be constructed to place responsibility for these matters with the lessee.
Accordingly, the marking of the aquaculture lease areas in accordance with the Department
of Fisheries’ requirements outlined in the document called “Standardised Lease Marking
Incorporating Prescriptive Requirements for Different Leases” (as amended from time to
time), or as otherwise specified by the Minister, will be a condition of all aquaculture leases.
9.4

Security/Indemnity/Insurances

As a general rule, the lease will
- Provide that there will be by deposit of bond with the Minister or bank guarantee at the
applicant’s election. The purpose of the bond or bank guarantee is to provide the
Minister with comfort in respect of payment of the rent and other monies due under the
lease and rehabilitation of the site on expiry or earlier termination of the lease.
- The lessee will indemnify and hold harmless the lessor (or head lessor where relevant)
and keep the lessor indemnified from and against all claims, demands, actions, and
proceedings, judgements, orders, costs, losses, damages and expenses whatsoever
incurred by the lessor.
- Require that the lessee has in place appropriate public risk insurance, property
insurance, and other relevant insurance policies.
Where the lessee is a company, the Minister may also require that a guarantee or indemnity
is put up by the directors of the company.
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9.5

Sub-Leasing Not Recognised

Currently under the FRMA, there is no provision for subletting/subleasing. Accordingly, all
rights and obligations in relation to any granted aquaculture lease will be entirely the
responsibility of the person holding both the aquaculture lease and aquaculture licence.
As referred to above in Section 3, the FRMA creates complexities where the licence and
lease holder are not the same entity. Given that the FRMA provides no capacity to
recognise a sublease arrangement and that all ownership rights in the eyes of the law will be
that of the original lessor, the Department would advise aquaculturists against any such
commercial arrangements occurring.
Note again that these restrictions will be further considered, with a view to providing as
much commercial flexibility while maintaining a clear, appropriate, auditable and
accountable compliance framework, within the FRMA Amendment Bill currently under
development.
9.6

Transfer of Leases and Licences

The FRMA is silent on the matter of lease transfers other than giving the power to make
regulations relating to transfers. No regulations currently exist.
As the FRMA does not expressly empower the “transfer” of an aquaculture lease directly
from the “transferor” to the “transferee” it is not possible without a regulation to enact a
transfer.
Until such a regulation is introduced, the Executive Director may approve the transfer of an
aquaculture licence to a third party, subject to compliance with the FRMA and the
transferee complying with “fit and proper person” guidelines. Accordingly, when the
aquaculture licence transfer has been approved, the lease agreement between the transferor
and the Minister will be terminated and the Minister may enter into a new lease agreement
with the new licensee.
9.7

Annual Aquaculture Lease Rental Fees

The Department of Fisheries is currently undertaking a review of marine lease fees and is
establishing a criteria based system to assess the value of marine lease rentals. A separate
paper has been prepared by the Department of Fisheries which outlines the framework for
lease fees.
Note that in additional to annual lease fees, there may also be additional fees in particular
circumstances such as where the Minister for Fisheries engages with a third party head
lessor for a particular site and attracts upkeep or maintenance costs as part of that
agreement.
Once determined, lease fees will be set in the Fish Resources Management Regulations
1995, which will also include a provision for increases, in particular with the Cost Price
Index. It is anticipated that the annual lease rental fee will be payable either has a lump
sum, or in instalments. Interest will apply to payments where the payment is not paid
within 14 days after the due date.
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